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Chapter 8

Bulgaria

Dinova Rusev & Partners Law Office

1 Terms and Conditions of Employment

1.1 What are the main sources of employment law?

Bulgarian employment law is regulated both from national
and international legislative acts. All international acts that
Bulgaria has ratified have priority over the national acts in case
of discrepancy.

Bulgaria has historically ratified the main parts of important
international acts and treaties in the field of employment law,
such as the UN’s International Covenant on Civil and Political
Rights (ratified 1970) (https://www.coe.int/bg/web/compass/
the-international-covenant-on-civil-and-political-rights) and the
European Social Charter (ratified 2000).

Bulgaria ranks among the top 10 countries with the highest
number of ratified International Labour Organization (the
“ILO”) instruments (i.e. Conventions and Protocols).

Internally, the Constitution of the Republic of Bulgaria
enshrines fundamental labour rights at the highest level of
Bulgarian national law. Further, the Labour Code (the “LC” —
initially enacted in 1986, as subsequently amended) codifies
Bulgarian employment law fully. Inaddition, there are numerous
specialised legal acts — both laws and regulatory enactments — in
the field of employment law.

The most important internal legislative acts, along with the
LLC, are the Social Security Code, the Health and Safety at Work
Act, the Promotion of Employment Act, the Disabled Persons
Act, and the Labour Migration and Labour Mobility Act.

1.2 What types of worker are protected by employment

law? How are different types of worker distinguished?

Bulgarian employment law regulates the provision of employees’
labour to an employer. A main characteristic of this relation is
that the employer is presumably the economically stronger party
and, as a result of this, the employees are in a state of depend-
ence on the employer.

Bulgarian labour law uses the term “workers and employees”
as one and the same category when it comes to the main general
rules in the LC. Usually the term “workers” is used to refer to
employees performing mainly physical work and “employees”
refers to for those performing mainly mental work.

When it comes to implementation of social security rights
and obligations, employees are classified into three categories of
employee — first, second and third category, with the third being
the most common. Employees in this category are usually with
the most standardised and favourable working conditions.
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Individuals working as independent contractors or self-
employed have a different legal relationship with their assignor
(employer) than the regular employees. They are engaged in
a civil contractual arrangement where the strict employment
law regulations do not apply. These individuals provide their
services under specific assignment(s) and are not considered
part of the employet’s regular workforce.

However, in order to protect employees and secure their
employment and rights and obligations with this regard,
Bulgarian law provides that if a contract with an independent
service provider hides a de facto employment relationship, this
relation should be deemed an employment one with all legal
consequences for both parties with this regard.

1.3 Do contracts of employment have to be in writing?

If not, do employees have to be provided with specific
information in writing?

The parties must execute a written employment contract to create

a valid employment relation. The employer is legally obliged to

inform the National Revenue Agency (the “NRA”) about the

contract within three days of its signing. Once this notifica-

tion is completed, work can officially commence. The employer

must serve the employee a copy of the notification sent to the

NRA. The employment contract must include the minimum

contents as mandated by law. These include details on:

m  Parties to the employment contract.

m  Place of work performance (physical place where employ-
ment will be performed).

m  Job position and job description.

m  Date of signature and expected date of work
commencement.

m  Duration of the employment (fixed or indefinite term).

m  Duration of the working day or week.

m  Basic and additional employment remuneration of a
permanent nature.

m  Terms and conditions concerning the employment remu-
neration payment.

m  Basic, extended and additional annual paid leave.

Notice period for employment termination (which must be
with the same duration for both parties).

Further, upon execution of the employment contract the
employer must present to the employee standardised and simpli-
fied information for the conditions and procedures for termina-
tion of employment under Bulgarian law.

1.4 Are any terms implied into contracts of employment?

As discussed above, all mandatory required minimum
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employment conditions apply directly to each employment rela-
tion if no (or less) favourable agreement is reached between the
parties in the employment contract.

Apart from this, there are certain legal consequences that
automatically apply to employment contracts by operation of the
law. For example, automatic transfer of employees applies to the
new employer in the case of a transfer of undertakings.

1.5 Are any minimum employment terms and conditions

set down by law that employers have to observe?

There are a number of minimum employment terms and condi-
tions set by the law that employers have to observe, such as
provisions on minimum wage, minimum paid leave, minimum
daily and weekly rest periods, maximum working time, e.g. over-
time is generally forbidden except for a few narrow exceptions,
ctc. These apply in any case and the parties cannot agree on
employment terms and conditions that are less favourable.

1.6 To what extent are terms and conditions of
employment agreed through collective bargaining? Does

bargaining usually take place at company or industry
level?

Collective bargaining is popular in many private sectors, espe-
cially traditional industry, education, healthcare, etc. On the other
hand, there are sectors, such as I'T, service and shared service
points, where collective bargaining is not particularly common.
Conditions set forth in collective bargaining agreements are
usually considerably more favourable for the employees than the
minimum conditions set down by law. Collective bargaining may
take place at industry, sectoral, branch and/or company level.

1.7 Can employers require employees to split their
working time between home and the workplace on

a hybrid basis and if so, do they need to change
employees’ terms and conditions of employment?

The employer cannot unilaterally mandate employees to split
their working time between home and the workplace, except
for cases of a declared emergency state or emergency epidemic
situation. A hybrid or fully remote working pattern might be
agreed between the parties upon the initiative of either of them.
For this purpose, the parties need to conclude an employment
contract or an annex to an existing contract that regulates the
hybrid working pattern, respectively.

It is also required that the employer adopt specific rules for
remote work in its internal labour rules, covering all specific
work organisational matters that the employer may unilaterally
impose, as provided by law.

1.8 Do employees have aright to work remotely, either

from home or elsewhere?

The employees do not have the unilateral right to decide to work
remotely.

2 Employee Representation and Industrial
Relations

2.1 What are the rules relating to trade union

recognition?

Trade unions are to be registered in a special register of trade
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unions and employers’ organisations at the district court of their

seat. Only after such registration is the trade union considered

a legal entity.

Once every four years, the Council of Ministers conducts a
procedure for the recognition of both employees’ and employers’
organisations as representative at national level. Trade union
organisations eligible to be recognised as representative at national
level must meet the following conditions, cumulatively, at the date
they file the respective application:

m  have more than 50,000 members;

[ have established employees’ organisations in more than a
quarter of the activities defined by a code up to the second
digit of the National Classification of Economic Activities
established by the National Statistical Institute, with
membership of not less than five per cent of employees in
each economic activity or at least 50 organisations with not
less than five members in each economic activity;

m  have local establishments in more than a quarter of
Bulgarian municipalities; and

[ were registered as a trade union organisation over three
years prior.

2.2 What rights do trade unions have?

Trade unions represent and defend the interests of the employees
before public authorities and employers in matters of labour and
social security relations and living standards through collective
bargaining, participation in tripartite cooperation, organising
strikes and other actions in accordance with the law.

2.3 Are there any rules governing a trade union's right

to take industrial action?

Yes, special regulations do exist with this regard, setting proce-
dures to be followed before and through any industrial action.

2.4 Are employers required to set up works councils? If
so, what are the main rights and responsibilities of such

bodies? How are works council representatives chosen/
appointed?

The employees are entitled to elect their representatives and,

if they do not exert their own initiative on that matter, the

employer must organise the process upon its own initiative.

There are two types of representatives of employees under

Bulgarian law:

(i)  Representatives under Art. 7, para 2 of the LC (the
“General Representatives”)
They represent the employees’ common interests in
employment and social security matters before their
employer or the public authorities. Each of the representa-
tives is to be elected by a majority of more than two-thirds
of all employees. All enterprises, regardless of their head-
count, should have the General Representatives of the
employees elected.

(ii) Representatives under Art. 7a of the LC (the “Information
and Consultation Representatives”)
This second type of representative is only entitled to partic-
ipate in part of the information and consultation proce-
dutes — usually such related to amendments in the activity,
the economic status and the labour organisation in the
enterprise. Only enterprises with more than 50 employees
should elect Information and Consultation Representatives.
No special majority is required for their election.
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All representatives of the employees are elected from the
employees’ general assembly and usually one and the same
employees are elected as representatives per items (i) and (ii).

Regardless of the type of representation, each employee repre-
sentative has individual representation rights and obligations.

2.5 In what circumstances will a works council have
co-determination rights, so that an employer is unable to

proceed until it has obtained works council agreement to
proposals?

The employer holds consultation procedures where the General
Representatives have the right to express their opinions in a
number of cases, such as:

m  adoption or significant amendments to the employet’s
internal labour rules (the main employer’s internal act
with minimum required contents setting the main rules
for the work organisation and requirements towards the
employees);

m  introduction of open-ended working time or reduced
working time for certain job positions;

[ extension of working hours;

m  part of the information and consultation procedures held,
e.g. such regarding mass layoffs, change of employer, etc;
and

m  information and consultation of employees in multi-
national companies and groups.

The Information and Consultation Representatives partici-
pate on their own behalf, only in the information and consul-
tation procedures related to amendments in the activity, the
economic status and the labour organisation of the enterprise.

The trade unions should consent with the dismissal of trade
union leaders as discussed in questions 6.3 and 6.4 below.

2.6 How do the rights of trade unions and works

councils interact?

Trade unions and the representatives of the employees exercise
their rights separately and independently, and cooperate to the
extent that the common interests of the employees require so.

2.7 Are employees entitled to representation at board

level?

In limited liability and joint-stock companies with a headcount
exceeding 50 employees, the employees have the right to be
represented by their representative with an advisory vote in the
general assembly meetings.

3 Discrimination

3.1 Are employees protected against discrimination? If

so, on what grounds is discrimination prohibited?

The L.C encompasses the duty of the employer to ensure parity
in the treatment of all employees, including, but not limited to,
the equitable remuneration of men and women. The Protection
against Discrimination Act (the “PDA”) serves as the primary
legislative framework delineating the comprehensive principles
of equal treatment within the employment relationship. It is
imperative that employees be shielded from disparate treatment
based on attributes such as age, gender, racial and ethnic origin,
nationality, pregnancy, parental responsibilities, etc.
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The PDA:

m  prohibits all forms of discrimination (both direct and
indirect);

m  regulates the prevention of discrimination;

m  prescribes administrative fines and sanctions for violations
of its provisions; and

m  cstablishes a specialised State body, the Commission for
Protection against Discrimination (the “Commission”),
which supervises employers and monitors compliance
with the PDA.

3.2 What types of discrimination are unlawful and in

what circumstances?

The PDA distinguishes direct and indirect discrimination,
both of which are unlawful and thus prohibited in the working
environment.

Employees are protected against any of the two types of
discrimination, which are based on sex, race, nationality,
ethnicity, human genome, citizenship, origin, religion or belief,
education, opinion, political affiliation, personal or social status,
disability, age, sexual orientation, marital status, property status
or any other attribute established by law or by an international
treaty to which the Republic of Bulgaria is a part.

Direct discrimination is a less favourable treatment of a
person on the basis of any of the legally designated character-
istics in comparison with the treatment of another person in
comparably similar circumstances and regardless of when in
time this more favourable treatment occurred.

Indirect discrimination is the placement of a person bearing
any of the legally designated characteristics, or to persons who,
without carrying such, together with the ones who do bear them,
suffer less favourable treatment or are placed at a particular
disadvantage resulting from an apparently neutral provision,
criterion or practice, unless any of those is objectively justified
in view of a legitimate aim and the means of achieving the aim
are appropriate and necessary.

3.3 Are there any special rules relating to sexual

harassment (such as mandatory training requirements)?

Sexual harassment is prohibited as any other harassment. If a
complaint is filed, the employer must conduct a comprehensive
and impartial check to determine whether the complaint has
merit. In addition, the employer is required to take steps to stop
the harassment, as well as to impose disciplinary action if the
harassment is committed by another employee.

3.4 Are there any defences to a discrimination claim?

Persons, towards whom discrimination claims are directed as
perpetrator, should be given the opportunity to defend them-
selves both throughout a check performed by the employer and
thereafter in any proceedings before the Commission and the
court. Such persons must be able to participate in any proceed-
ings as an equal party and have the opportunity to place facts
regarding their defence on the table, including use of an attorney.

The employer would be an equal party in any proceedings
aiming to establish discrimination initiated by its employee
before the Commission. If the employer holds that no discrim-
ination took place, it must prove so, which might be more or
less challenging having in mind that, substantially, this would
require proving a negative fact.
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Discrimination-related proceedings are also admissible before
the court in terms of proving damages. Awarding of compensa-
tion and its value would largely depend on whether the damage
suffered stemmed from a discrimination act and whether the
causation between the discrimination act and the damage
suffered was established before the court. If the employer is
summoned as a defendant to such a claim before the court, it
would participate in the proceedings as an equal party and be
able to engage any admissible evidence to its defence.

3.5 How do employees enforce their discrimination

rights? Can employers settle claims before or after they
are initiated?

Employees can file a complaint (or, respectively, a claim) and

seck protection against discrimination before the employer

itself, before the Commission and before the court, and are

free to decide which tool to use for serving their defence. Irre-

spective of whether or not an employee, who suffered discrim-

ination, has exercised their right to complain directly to the

employer, they are entitled to:

®  lodge a complaint with the Commission no later than three
years after the occurrence of the discrimination; and

m  file a claim to the regional civil court, where the statu-
tory limitation period for exercising this right is five years
from the date of commencement of the discriminatory
treatment.

At any stage of such proceedings, and regardless of which of
them, the employers can negotiate and settle the claims with the
employees concerned irrespective of whether before or after the
claims’ initiation.

3.6 What remedies are available to employees in

successful discrimination claims?

If a violation of the PDA is established by the Commission, it
will impose sanctions on the employer and order the employer
to discontinue the violation.

Compensation for violations of the PDA can only be awarded
to an employee by the court. No State fees are charged for
proceedings before the Commission. In case the three-year
period has lapsed, the employee still has the option to commence
civil proceedings before the regional civil court and sue the
employer for discriminatory treatment.

The employee can request the court to:

] establish the fact of the violation;

m  order the employer to discontinue the violation and to
restore the situation to what it was before the violation,
and to refrain in the future from committing this kind of
violation; and

m  claim compensation for the damages suffered:

m there are no statutory thresholds for the amount of the
compensation, which is determined by the court on a
case-by-case basis.

The right to bring a civil claim before the court is also granted
to trade unions and non-governmental organisations, which
can sue the employer on the employee’s behalf and, in certain
circumstances, on their own behalf.

3.7 Do “atypical” workers (such as those working part-

time, on a fixed-term contract or as a temporary agency
worker) have any additional protection?

Temporary, agency, and part-time employees are entitled to
receive equal treatment.
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3.8 Are there any specific rules or requirements in

relation to whistleblowing/employees who raise concerns
about corporate malpractice?

The Whistleblowing Directive was transposed into Bulgarian
legislation through the Protection of Persons Who Report or
Publicly Disclose Information on Breaches Act (the “Whis-
tleblowers Act”) in 2023. The Whistleblowers Act imposes a
general prohibition of retaliation against whistleblowers. These
are actions having the character of reprisals and placing persons
at a disadvantageous position, as well as threats or attempts
of such actions. Such actions may include disciplinary action
against employees, discrimination, damage to the reputation of
the whistleblower concerned, negative performance evaluation,
including in a job recommendation, etc. If a violation of this
prohibition is committed, the whistleblower concerned is enti-
tled to claim reinstatement of his/her status/rights, as well as to
compensation for any damage suffered. The damage is deemed
caused intentionally until the contrary is proven.

3.9 Are employers required to publish information about

their gender, ethnicity or disability pay gap, or salary or
other diversity information?

The relevant legislation is currently under development and it is
expected that large companies that trade on regulated markets
will be required to include, in their activity reports, such infor-
mation in respect of the current year, 2024, in the annual
reporting that will take place in 2025. Small and medium-sized
enterprises are expected to have the opportunity to carry out
such reporting on a voluntary basis, but will not be formally
obliged to do so.

Apart from the above legal framework, since 2023, a number
of companies are publishing their ESG reports, despite no
legal obligation. On one hand, by this they demonstrate them-
selves as sustainable businesses, and from the other, such are
often required by counterparties in the process of their part-
ners’ procurement.

4 Maternity and Family Leave Rights

4.1 How long does maternity leave last?

Pregnant employees are entitled to 45 calendar days’ paid leave
before delivery, and maternity leave of 410 calendar days for
each delivered child (who is not sent for adoption or to a special-
ised institution at the expense of the State).

After the expiry of maternity leave, an employee who is a
mother, father, adoptive mother or adoptive father is entitled to
paid parental leave until the child reaches the age of two. The
mother or father of either of the parents can use the parental
leave instead of the mother, with the latter’s consent.

During parental leave, the employee receives indemnity
payments from the National Social Security Institute. The
amount is determined annually under the Social Security
Budget Act.

Further to the above, each parent (including adoptive parents)
is entitled to different leaves, such as unpaid six-month leave
until the child reaches eight years of age.

4.2 What rights, including rights to pay and benefits,

does a woman have during maternity leave?

Pregnant women, women at an advanced stage of IVF

ICLG.com




Bulgaria

procedures, women on maternity leave and mothers of children
of up to three years of age enjoy specific protection in relation to
dismissal under the L.C.

Night work and overtime is forbidden without the explicit
consent of the employee for pregnant women, women at an
advanced stage of IVF procedures and mothers of children of
up to six years of age and mothers of disabled children (regard-
less of the disabled child’s age).

Pregnant women and women at an advanced stage of IVF
procedures may also refuse to work under certain, less favour-
able, health and safety conditions.

The employer cannot send on a business trip, pregnant women,
women at an advanced stage of IVF procedures or mothers of a
child of up to three years of age without their explicit consent.

4.3 What rights does a woman have upon her return to

work from maternity leave?

Pregnant or breastfeeding employees are entitled to a change of
their job function in view of ensuring more appropriate health
and safety working conditions, if there is a specific prescription
of a physician with this regard.

Each parent of a child of up to eight years old, having a
minimum of four months’ length of service at the employer, is
entitled to suggest changes to his/her employment (e.g. of the
determined working time, applicability of flexible working time
arrangements, remote work allowance, etc.), aiming to facilitate
his/her work-life balance.

If the employer refuses, it should provide reasoned written
refusal within 14 days of the request receipt.

4.4 Do fathers have the right to take paternity leave?

If the father is married to the mother or is sharing one house-
hold with her, he is entitled to a one-off paid leave of 15 calendar
days after the discharge of the child from the hospital, if he
has acquired 12 months’ working experience. The paid leave

is indemnified by the National Social Security Institute in an
amount determined in the same manner as applicable for indem-
nification for maternity leave.

Once the child reaches six months of age, the father can use
the remaining maternity leave, with the mother’s consent. In
this case, the father is entitled to the same benefits as the mother
if she had used her maternity leave. If the father is unknown,
the paid leave can be used by one of the mother’s parents. If
the father is deceased, the paid leave can be used by any of
the parents of the mother or father. Alternatively, if this type
of leave was not used, the father is entitled to minimum paid
two-month leave until the child reaches eight years of age.

4.5 Are there any other parental leave rights that

employers have to observe?

The employers need to ensure all rights and additional bene-
fits of parents, as well administrate properly and submit on the
respective employees’ behalf all necessary documentation with
the authorities for the exercise of the main part of their rights
and receiving of compensations.

4.6 Are employees entitled to work flexibly if they have

responsibility for caring for dependants?

Please see question 4.3 above.

ICLG.com

5 Business Sales

5.1 On abusiness sale (either a share sale or asset

transfer), do employees automatically transfer to the
buyer?

By law, employees are transferred automatically along with the

business by operation of law in any of the following cases:

m  corporate reorganisations (e.g. M&A transaction, alloca-
tion of activities, and the transfer of a separate specified
part of an enterprise);

m  legal transformations (e.g. change of the legal form of a
legal entity, the owner of the enterprise or a separate spec-
ified part of it);

m  the transfer or assignment of an activity, along with the
transfer of tangible assets from one enterprise to another;
and

m  lease, tenancy or concession of an enterprise or a separate
specified part of it.

Our law strictly follows Directive 2001/23/EC of 12 March
2001 on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of
transfers of undertakings, businesses or parts of undertakings
or businesses (https://eur-lex.curopa.cu/legal-content/ EN/
TXT/?uri=celex%3A320011.0023).

5.2 What employee rights transfer on a business sale?

How does a business sale affect collective agreements?

Generally, no significant changes are to be done to the employ-
ment terms and conditions as a result of the above business
sales. If there are such, the employees have certain rights and
protections, such as protection from dismissal and right to
resign without notice.

Statutory notification and consultation procedures are also
required to be conducted prior to the effective date of the
transfer.

The same applies to the collective agreements.

5.3 Are there any information and consultation rights
on a business sale? How long does the process typically

take and what are the sanctions for failing to inform and
consult?

Yes. All concerned employees or their General Represent-
atives (please see question 2.4 above) should be informed for
the change of the business within at least two months prior to
its effective date. The law provides for a list of the minimum
information that should be communicated with the employees.
Consultation procedures should be held if any of the employers
envisages specific measures for the implementation of the
transfer (specific cases are listed by law).

5.4 Can employees be dismissed in connection with a

business sale?

If a dismissal is made solely on the grounds of a business
transfer, a court can pronounce that the dismissal constituted
an illegal dismissal. Where a dismissal is pronounced illegal by a
court, the employee must be reinstated to their former job posi-
tion as a result of the judgment (where the employee included a
request for reinstatement in their initial employment claim to
the court). The employer will also be obliged to pay monetary
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compensation to the employee to cover the period of unemploy-
ment caused by the illegal dismissal. Finally, where no rein-
statement of the employee occurs, the grounds for the dismissal
must be corrected in the relevant employment documentation
following the court’s judgment.

5.5 Are employers free to change terms and conditions

of employment in connection with a business sale?

No, employees may raise their concerns in the information
and consultation procedures and resign without notice if they
find that the transaction led to significantly worse working
conditions.

6 Termination of Employment

6.1 Do employees have to be given notice of termination

of their employment? How is the notice period
determined?

Notice periods depend on the type of contract:

m  Indefinite term contract: mandatory minimum of a 30-day
termination notice period applies, unless otherwise agreed
by the parties, but in all cases, it cannot exceed three
months. The notice period must be agreed in the employ-
ment contract and must be equal for both parties.

m  Fixed-term contract: a mandatory termination notice
period is fixed to three months, but cannot exceed the rest
of the term of the contract.

Each of the parties can terminate the employment contract
without observing the notice period and pay to the other party
in lien of the non-observed notice period. Compensation for a
non-observed notice period could be paid by each party regard-
less of who is initiating the termination.

In certain circumstances, no prior notice must be served by
the employer (for example, in case of a disciplinary dismissal).
No prior notice is due in case of mutual consent termination
as well.

6.2 Can employers require employees to serve a period
of “garden leave” during their notice period when the

employee remains employed but does not have to attend
for work?

Garden leave is not explicitly regulated in Bulgaria. However,
the employer may ask the employee not to perform and attend
work during the notice period if full payment of the due remu-
neration for this period is made.

6.3 What protection do employees have against
dismissal? In what circumstances is an employee

treated as being dismissed? Is consent from a third party
required before an employer can dismiss?

An employer must have one of the following grounds on which

to dismiss a protected employee (please see question 6.4 below):

m  Partial closure of the employet’s undertaking.

m  Staff reduction based on changes to the employet’s
organisation.

m  Decrease in the volume of work.

m  The employee’s lack of ability to effectively perform the
work.

m  Changes in a job position’s requirements (provided that
the employee does not meet the new requirements).
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m  The employee has committed an act of gross misconduct
or has been subject to disciplinary proceedings leading to
a decision for disciplinary dismissal.

In addition, the following rules must also be observed when
dismissing the following employees:

m  For employees who have previously been reassigned work
within the undertaking due to medical reasons and who
suffer from certain diseases, an expert opinion of a special-
ised labour medical commission must also be obtained
before dismissal.

®  Members of a trade union’s leadership team at the emplo-
yer’s enterprise, or of a territorial, sectoral or national
elected trade union leadership body can only be dismissed
on the above grounds with the trade union’s prior consent.
This protection applies during the period the employee
is part of the trade union’s leadership team and for six
months afterwards.

m  Pregnant employees and employees in an advanced stage
of IVF treatment can only be dismissed in a very limited
number of objective circumstances (for example, on
complete closure of the employer’s undertaking or on the
employee’s refusal to relocate their employment following
the undertaking’s relocation).

®  Employees on maternity leave can only be dismissed on a
complete closure of the employer’s undertaking,.

6.4 Are there any categories of employees who enjoy

special protection against dismissal?

The following categories of employees are categorised as
protected employees who ate subject to special protection from
dismissal, and the employer must have one of the grounds for
dismissal outlined in question 6.3 above and obtain the Labour
Inspectorate’s prior approval before dismissing these employees:
m  Mothers of children under three years of age.

m  Employees who have been previously reassigned work
within the employer due to medical reasons.

m  Employees who suffer from certain diseases.

m  Employees who have commenced a period of approved
leave.

m  Elected representatives of employees and employees’ repre-
sentatives on health and safety matters (who are protected
whilst they are representatives).

m  Employees who, during their period of employment, are
members of:

m  special negotiation bodies;

m  FEuropean works councils; and

m representative bodies with a European commercial or
co-operative company.

The employer can request an employee to provide any rele-
vant documentation evidencing that they fall into one of the
categories of protected employees, and can also request that the
employee sign a declaration confirming this status.

6.5 When will an employer be entitled to dismiss
for: 1) reasons related to the individual employee; or

2) business-related reasons? Are employees entitled
to compensation on dismissal and if so, how is
compensation calculated?

An employer generally cannot terminate an employment
contract without a just cause and must follow certain formal
procedural requirements. The reasons that establish “just
cause” for dismissal (with notice) are explicitly outlined in the
LC and include causes such as:
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m  Complete or partial closure of the employer’s enterprise.

m  Staff reduction based on changes to the employer’s
organisation.

m  Decrease in the volume of work.

m  Suspension of the employer’s business activity for more
than 15 working days.

m  The employee’s lack of qualities to effectively perform the
work.

m  The employee’s lack of educational background or profes-
sional qualification required for the respective job position.

m  Changes in a job position’s requirements (provided that
the employee does not meet the new requirements).

m  The employee has reached retirement and has the right to
collect a pension (through their length of service and age).
However, the employee is not obliged to exercise this right.

An employee can also be dismissed for an act of gross miscon-
duct or following disciplinary proceedings. Where an employee
is dismissed for an act of gross misconduct or following a disci-
plinary procedure, the employer is not obliged to provide any
notice period and the dismissal can take effect immediately. In
addition, both an employee and an employer can terminate an
employment contract without notice provided that the party
terminating the agreement pays to the other party a compensa-
tion 7n /ieu of notice as provided by law.

Finally, there are also two options to terminate an employ-
ment contract with the mutual consent of both the employer and
the employee — with or without compensation.

The statutory severance payment that must be paid by an
employer to an employee for termination of the employment
contract varies depending on:

m  The ground on which the contract is terminated.

m  Whether or not the notice period was observed.

m  In certain cases, the duration of the employment.

Severance payments can vary from one month up to seven
months’ gross salary, and such payments are made to the
employee during the final month of employment prior to termi-
nation. In addition to the severance payment, an employer must
also include a separate payment for any unused annual paid leave
owed to the employee. Both the employer and the employee can
contractually agree to exceed these statutory requirements in the
employment contract.

6.6 Are there any specific procedures that an employer

has to follow in relation to individual dismissals?

If an employer initiates the termination of an employment
contract, there must be strong and indisputable documentary
evidence to support the termination on one of the grounds
listed by law. Usually, the dismissal process is initiated by the
employer providing a formal written notice to the employee, as
well as preparing other documents depending on the chosen
ground. Upon expiry of the notice period, the employer must
also formally conclude a written document that verifies the
termination of the employment contract.

Irrespective of the reason for the termination of employment,
the employer must notify the relevant regional office of the
NRA within seven days of the effective termination date. This
notification is made by filing a standard form, which requires
specific information about the termination of the employment.
If the employer fails to submit the required notification within
seven days, it can be subject to a fine, which can range from
BGN1,500 up to BGN15,000 (¢rea from EUR750 to 7,500).
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6.7 What claims can an employee bring if he or she is
dismissed? What are the remedies for a successful claim?

An employee arguing the lawfulness of a dismissal may claim:

[ the court to announce that the dismissal is unlawful;

m  compensation for being without work — which is capped at
maximum six salaries; and

®m  reinstatement at the same job position.

6.8 Can employers settle claims before or after they
are initiated?

Yes, it is a matter of out-of-court negotiations between the
parties.

6.9 Does an employer have any additional obligations

if it is dismissing a number of employees at the same
time?

Bulgarian law provides for a legal definition of mass dismissals
when an employer collectively dismisses a certain number of
employees.

Only employers with 20 or more employees can meet the
mass dismissals criteria. Such employers should carefully assess
cach specific situation of more than a few terminations within
a short period of time, as the qualification of mass dismissals
depends on number of facts that may vary within different
periods of time, e.g. total number of employees »s number of
dismissed ones, grounds for termination, period of time subject
to the assessment, etc. In case the employer does perform a
mass dismissal, a consultation and information procedure must
be held with both trade unions and the General Representatives,
and the competent authority (which is the State Employment
Agency) must be notified in due terms as provided by law.

6.10 How do employees enforce their rights in relation

to mass dismissals and what are the consequences if an
employer fails to comply with its obligations?

In case of planned mass dismissals, the employer should hold
prior consultations with employees’ representatives and file a
formal notification to the State Employment Agency. Please see
question 6.9 above. The aim of this is for the employees to have
enough time and options to actively look for a new job and to
grant the opportunity for the employer and the General Repre-
sentatives to reach an agreement, relieving some of the conse-
quences of the mass layoffs.

7 Protecting Business Interests Following
Termination

7.1 What types of restrictive covenants are recognised?

Bulgarian employers influenced by multinational good practices
and the needs of their business usually explore as an option and
impose the following restrictive covenants:

B non-compete;

[ non-solicitation; and

m  confidentiality.
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7.2 When are restrictive covenants enforceable and for
what period?

Recent and prevailing Bulgarian court practice confirms that
non-compete clauses restricting entering into new employment
relations after a respective employment’s termination are void as
violating the employee’s constitutional right of free labour and
choice of employer. No terms or compensations are accepted
as validating such an agreement. The same applies to non-
solicitation covenants restricting passive solicitation (i.e.
employees applying for a new job by themselves and are not
actively solicited).

Confidentiality clauses should comply with very specific legal
requirements in order to be enforceable, such as explicit listing
of information defined and protected as confidential, carefully
determined post-termination term of validity and penalty, if any.

7.3 Do employees have to be provided with financial

compensation in return for covenants?

No, and if they ate, and the clause is declared void, all such
payments should be returned to the employer as unduly paid.

7.4 How are restrictive covenants enforced?

Please see question 7.2.
8 Data Protection and Employee Privacy

8.1 How do employee data protection rights affect the

employment relationship? Can an employer transfer
employee data freely to other countries?

All requirements of Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data
and on the free movement of such data (the “GDPR”) (https://
cut-lex.curopa.cu/eli/reg/2016/679/0j), along with a number of
additional local restrictions, apply to personal data processed in
an employment context.

8.2 Do employees have a right to obtain copies of any

personal information that is held by their employer?

Yes, the employees may request at any moment copies of
any documents under their employment file, including such
containing personal data. As data subjects, they may exercise
their rights under the GDPR, such as to:

m  beinformed about the types of personal data processed by
the employer;

access, and obtain a copy of, their processed personal data;
correct or erase their personal data;

limit processing; and

portability of their data.

8.3 Are employers entitled to carry out pre-employment

checks on prospective employees (such as criminal
record checks)?

The GDPR and Bulgarian law provide strict rules for pre-
employment checks. In Bulgaria, these are limited to specific
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information that might be checked — mainly previous experience

and education. Criminal record information (including, but not

limited to, a criminal record court certificate (“CRCC”)) could

be requested, processed and kept by the employer, only if the

following circumstances are present, cumulatively:

m  certifying of the judicial past of the employee is required
by law for the relevant position; and

®m it concerns a specific individual upon concluding, or the
performance of, the employment contract (i.e. not upfront
for all applicants).

In practice, Bulgarian laws justifying such data processing
are limited to a very narrow set of job positions; for example,
employees of private security service providers, State adminis-
tration, etc.

On a separate note, transferring data outside of the EU (e.g.
when pre-employment checks are assigned to service providers
outside the EU) could be very problematic and required compli-
ance should be carefully assessed on a case-by-case basis.

8.4 Are employers entitled to monitor an employee’s

emails, telephone calls or use of an employer’s computer
system?

Following the rules of the GDPR and the local Bulgarian legisla-
tion, employers are entitled to monitor employee’s performance
and observance of labour discipline by monitoring official
e-mails, technical means owned by the employer, introducing
controlled access to the working premises, video monitoring,
ctc. For any such type of monitoring, the employer must:

m  prepare a formal written balancing test, carefully assessing
each aspect of the monitoring envisaged and which interest
is prevailing in each case separately — its legitimate interest
to perform the monitoring or employee’s personal rights
and interests (e.g. right of free speech, secrecy of corre-
spondence, right not to be video-monitored, etc.); and

m  based on the above, and only if the balancing tests show
that the employer has the right to conduct the specific
monitoring activities, the latter should issue a monitoring
policy and privacy notice and deliver it to the concerned
employees with all details of the monitoring and the
respective data processing activities, as required by law.

8.5 Can an employer control an employee’s use of social

media in or outside the workplace?

Please see question 8.4 above.

8.6 Are there any restrictions on how employers
use Al in the employment relationship (such as

during recruitment or for monitoring an employee’s
performance or productivity)?

The data protection legislation and recommendations of the
authorities provide for a number of rules and requirements for
automatic data processing activities and automated decision-
making and profiling processes, such as conducting mandatory
required data protection impact assessments, obligation of the
employer to provide detailed information on the processes and
the consequences for the data subjects in advance, and to imple-
ment suitable measures to safeguard the data subject’s rights and
freedoms and legitimate interests, etc.
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9 Court Practice and Procedure

9.1 Which courts or tribunals have jurisdiction to

hear employment-related complaints and what is their
composition?

Bulgarian employment-related complaints are reviewed in civil
courts within three-instance court proceedings.

9.2 What procedure applies to employment-related
complaints? Is conciliation mandatory before a

complaint can proceed? Does an employee have to pay a
fee to submit a claim?

Depending on the sources of the dispute, employment-related
ones are divided into two main types: (i) disputes arising out of
an individual employment relationship; and (ii) collective labour
disputes.
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The legal proceedings are conducted before the regional
courts as a first instance and are free of charge for the employees
(no State fees are due). However, attorney fees remain applicable
for both parties. The individual employment-related complaints
are to be revised under a special fast procedure but, in practice,
this is quite often not the case.

9.3 How long do employment-related complaints

typically take to be decided?

Usually, employment-related complaints take about a year to be
decided per instance.

9.4 Isit possible to appeal against a first instance

decision and if so, how long do such appeals usually take?

Yes, employment-related complaints are revised in civil courts
and all three court instances are available. However, the third
cassation instance is limited to specific grounds of each appeal
and not all of the cases are accepted for cassation review.
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Vesela Kabatliyska advises on all aspects of employment law and compliance with the regulatory framework in place. She has extensive
experience in structuring and drafting employment agreements, statutory internal rules and procedures, drafting and implementation of
specific internal procedures, such as implementation of share option plans, whistleblowing systems, etc. She also advises on matters related
to Societa Europea, dismissal and redundancy schemes as well as all issues related to temporary agency work and data protection. She
defends clients’ interests in unfair dismissal cases and data protection issues.

Vesela also has extensive experience in projects for compliance of various types of organisations with data privacy regulations. She was
involved in a number of projects for structuring and drafting compliance documentation and procedures for different legal relations involving
data flows and requiring protection — cloud services, IoT implementation, FinTech product implementation, HR systems, etc.

Vesela's high level of expertise in these areas is well recognised in Bulgaria and within the structures of a number of international organisations.
As a leading data protection expert, Vesela was invited as a speaker and trainer for a number of conferences and webinars in Bulgaria and
Europe, organised by reputable educational establishments and organisations, such as Economedia, ICT Media, ERA — Academy of European
Law and the Employment Law Alliance.

Vesela is also an author of a number of publications regarding data protection and privacy focused on different sectors of business. She is
fluent in English.
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Bilyana Ruseva is a Senior Associate at Dinova Rusev & Partners.

Previously In-House Legal Counsel, Bilyana is well aware of the business needs behind the legal inquiries of her clients.

At Dinova Rusev & Partners, she is focused on specialised legal advice on employment, data protection and GDPR compliance.

In the realm of employment law, she is skilled with drafting internal employment documentation, tailored to the client's specific business
needs. Bilyana applies her knowledge and experience on all phases of the employment relationship on a daily basis.

Bilyana joined Dinova Rusev & Partners in March 2021 as a Senior Associate, having considerable experience as Senior In-House Counsel and
Data Protection Coordinator in the pharma sector, directly responsible for multiple compliance regulations, including GDPR implementation
and compliance, AML and KYC regulations, internal company procedures compliance and legal aspects of pharmacovigilance. She is fluent

in English.
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Dinova Rusev & Partners is full-service law firm based in Bulgaria, offering
companies and individuals a wide range of legal services.
We pride ourselves in providing results-orientated and personalised advice
of an exceptionally high standard, in a time and cost-efficient manner. We
walk the extra mile with corporate clients to help them achieve goals by
providing high-quality legal advice in a practical manner. We are recognised y
among‘the best corporate law firms on the Bulgarian market. Each day we C/ DINOVA RUSEV PARTNERS
work with our corporate values at heart, and we care to uphold and develop
professionalism and integrity, creativity and innovation, constant strive for
excellence, teamwork and mutual respect, passion and enthusiasm.
In the field of employment law, we have a developed and operating
dedicated team, known in the market for its adequate and timely responses
and high professionalism.
www.drp-legal.com

Employment & Labour Law 2024 ICLG.com


mailto:vesela.kabatliyska@drp-legal.com
http://www.drp-legal.com
mailto:bilyana.ruseva@drp-legal.com
http://www.drp-legal.com
http://www.drp-legal.com

Comparative

The International Comparative Legal Guide (ICLG) series brings
key cross-border insights to legal practitioners worldwide,
covering 58 practice areas.

Employment & Labour Law 2024 features one expert analysis chapter
and 33 Q&A jurisdiction chapters covering key issues, including:
* Terms and Conditions of Employment

- Employee Representation and Industrial Relations

* Discrimination

 Maternity and Family Leave Rights

* Business Sales

* Termination of Employment

* Protecting Business Interests Following Termination

- Data Protection and Employee Privacy

* Court Practice and Procedure

The International Comparative Legal Guides are published by: g Ig Global Legql Group



	EMP24_One-Page Cover.pdf (p.1)
	EMP24_Contents Page.pdf (p.2)

